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§ 50.6 Delegation of Authority. 

(a) The Commission hereby delegates 
to the Director of the Division of Clear-
ing and Risk or such other employee or 
employees as the Director may des-
ignate from time to time, with the con-
sultation of the General Counsel or 
such other employee or employees as 
the General Counsel may designate 
from time to time, the authority: 

(1) After prior notice to the Commis-
sion, to determine whether one or more 
swaps submitted by a derivatives clear-
ing organization under § 39.5 falls with-
in a class of swaps as described in § 50.4, 
provided that inclusion of such swaps 
is consistent with the Commission’s 
clearing requirement determination for 
that class of swaps; and 

(2) To notify all relevant derivatives 
clearing organizations of that deter-
mination. 

(b) The Director of the Division of 
Clearing and Risk may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this section. Nothing in this section 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this section. 

§ 50.7–50.9 [Reserved] 

§ 50.10 Prevention of evasion of the 
clearing requirement and abuse of 
an exception or exemption to the 
clearing requirement. 

(a) It shall be unlawful for any person 
to knowingly or recklessly evade or 
participate in or facilitate an evasion 
of the requirements of section 2(h) of 
the Act or any Commission rule or reg-
ulation promulgated thereunder. 

(b) It shall be unlawful for any person 
to abuse the exception to the clearing 
requirement as provided under section 
2(h)(7) of the Act or an exception or ex-
emption under this chapter. 

(c) It shall be unlawful for any person 
to abuse any exemption or exception to 
the requirements of section 2(h) of the 
Act, including any exemption or excep-
tion as the Commission may provide by 
rule, regulation, or order. 

§ 50.11–50.24 [Reserved] 

Subpart B—Compliance Schedule 
§ 50.25 Clearing requirement compli-

ance schedule. 
(a) Definitions. For the purposes of 

this paragraph: 
Active fund means any private fund as 

defined in section 202(a) of the Invest-
ment Advisers Act of 1940, that is not a 
third-party subaccount and that exe-
cutes 200 or more swaps per month 
based on a monthly average over the 12 
months preceding the Commission 
issuing a clearing requirement deter-
mination under section 2(h)(2) of the 
Act. 

Category 1 Entity means a swap deal-
er, a security-based swap dealer; a 
major swap participant; a major secu-
rity-based swap participant; or an ac-
tive fund. 

Category 2 Entity means a com-
modity pool; a private fund as defined 
in section 202(a) of the Investment Ad-
visers Act of 1940 other than an active 
fund; or a person predominantly en-
gaged in activities that are in the busi-
ness of banking, or in activities that 
are financial in nature as defined in 
section 4(k) of the Bank Holding Com-
pany Act of 1956, provided that, in each 
case, the entity is not a third-party 
subaccount. 

Third-party Subaccount means an ac-
count that is managed by an invest-
ment manager that is independent of 
and unaffiliated with the account’s 
beneficial owner or sponsor, and is re-
sponsible for the documentation nec-
essary for the account’s beneficial 
owner to clear swaps. 

(b) Upon issuing a clearing require-
ment determination under section 
2(h)(2) of the Act, the Commission may 
determine, based on the group, cat-
egory, type, or class of swaps subject to 
such determination, that the following 
schedule for compliance with the re-
quirements of section 2(h)(1)(A) of the 
Act shall apply: 

(1) A swap between a Category 1 Enti-
ty and another Category 1 Entity, or 
any other entity that desires to clear 
the transaction, must comply with the 
requirements of section 2(h)(1)(A) of 
the Act no later than ninety (90) days 
from the date of publication of such 
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clearing requirement determination in 
the FEDERAL REGISTER. 

(2) A swap between a Category 2 Enti-
ty and a Category 1 Entity, another 
Category 2 Entity, or any other entity 
that desires to clear the transaction, 
must comply with the requirements of 
section 2(h)(1)(A) of the Act no later 
than one hundred and eighty (180) days 
from the date of publication of such 
clearing requirement determination in 
the FEDERAL REGISTER. 

(3) All other swaps for which neither 
of the parties to the swap is eligible to 
claim the exception from the clearing 
requirement set forth in section 2(h)(7) 
of the Act and § 39.6, must comply with 
the requirements of section 2(h)(1)(A) 
of the Act no later than two hundred 
and seventy (270) days from the date of 
publication of such clearing require-
ment determination in the FEDERAL 
REGISTER. 

(c) Nothing in this rule shall be con-
strued to prohibit any person from vol-
untarily complying with the require-
ments of section 2(h)(1)(A) of the Act 
sooner than the implementation sched-
ule provided under paragraph (b). 

[77 FR 44455, July 30, 2012] 

§§ 50.26–50.49 [Reserved] 

Subpart C—Exceptions and Ex-
emptions to Clearing Require-
ment 

SOURCE: 77 FR 74337, Dec. 13, 2012, unless 
otherwise noted. 

§ 50.50 Exceptions to the clearing re-
quirement. 

(a) Non-financial entities. (1) A 
counterparty to a swap may elect the 
exception to the clearing requirement 
under section 2(h)(7)(A) of the Act if 
the counterparty: 

(i) Is not a ‘‘financial entity’’ as de-
fined in section 2(h)(7)(C)(i) of the Act; 

(ii) Is using the swap to hedge or 
mitigate commercial risk as provided 
in paragraph (c) of this section; and 

(iii) Provides, or causes to be pro-
vided, the information specified in 
paragraph (b) of this section to a reg-
istered swap data repository or, if no 
registered swap data repository is 
available to receive the information 

from the reporting counterparty, to 
the Commission. A counterparty that 
satisfies the criteria in this paragraph 
(a)(1) and elects the exception is an 
‘‘electing counterparty.’’ 

(2) If there is more than one electing 
counterparty to a swap, the informa-
tion specified in paragraph (b) of this 
section shall be provided with respect 
to each of the electing counterparties. 

(b) Reporting. (1) When a 
counterparty elects the exception to 
the clearing requirement under section 
2(h)(7)(A) of the Act, one of the 
counterparties to the swap (the ‘‘re-
porting counterparty,’’ as determined 
in accordance with § 45.8 of this part) 
shall provide, or cause to be provided, 
the following information to a reg-
istered swap data repository or, if no 
registered swap data repository is 
available to receive the information 
from the reporting counterparty, to 
the Commission, in the form and man-
ner specified by the Commission: 

(i) Notice of the election of the ex-
ception; 

(ii) The identity of the electing 
counterparty to the swap; and 

(iii) The following information, un-
less such information has previously 
been provided by the electing 
counterparty in a current annual filing 
pursuant to paragraph (b)(2) of this sec-
tion: 

(A) Whether the electing 
counterparty is a ‘‘financial entity’’ as 
defined in section 2(h)(7)(C)(i) of the 
Act, and if the electing counterparty is 
a financial entity, whether it is: 

(1) Electing the exception in accord-
ance with section 2(h)(7)(C)(iii) or sec-
tion 2(h)(7)(D) of the Act; or 

(2) Exempt from the definition of 
‘‘financial entity’’ as described in para-
graph (d) of this section; 

(B) Whether the swap or swaps for 
which the electing counterparty is 
electing the exception are used by the 
electing counterparty to hedge or miti-
gate commercial risk as provided in 
paragraph (c) of this section; 

(C) How the electing counterparty 
generally meets its financial obliga-
tions associated with entering into 
non-cleared swaps by identifying one or 
more of the following categories, as ap-
plicable: 
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